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.~ CL . STATE OF CALIFORNIA

DEFPARTMENT OF INDUSTRiAL RELATIONS

DECISION ON ADMINISTRATIVE APEEAL
©©° RE: PUBLIC WORKS CASE NO. 2005-02§
TREE REMOVAL PROJECT

‘COUNTY OF SAN BERNARDINO FIRE DEPARTMENT

{r:mwhondcwxaﬂ

On' November 18, 2005, the Acting Director of the
Department of Industrlal Relatiocns (“Department”) iszgued a
public works coverage’__determlnation<' (“Determination”)
. finding that the Tree Removal Project (*Praject"} contracﬁed
ﬁ );-' by and for the County of gan Bernardino/san Bernardlno '
County Congolidated Fire ‘Department ("County Fire”) does not
constitute a public work: subject to the payment of
prevailing wages. .On December 19, 2005, ‘the Southern
éaiifornia Labar Management Qperat:.ng Engineers Contract
~Compliance Committae (“Dperatlmg Englneers ) filed an
admlnlstratlve appeal of the Determination. County Fire
submltted an oppogition on January 24, 2006, Qperatiné
Englneers .submitted a rebuttal on February L, 2006, and
C’ounty Fire provided further clarifying factual deta:.ls, at
the request of the Actmng Director, on Jume 14, 2006. .
All of the submisgions have been con51dered carefully.
Except as noted below, they raige no new isgues not already
addressed in the Determination. For the reasoms set forth in
the Determination, which is incdrporated herein, and for the
. ' additional reasons stated below, the appeal is denmed and
; the Determlnatlon is affirmed. '
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‘The facts as set forth in the Dete;t‘mimtion‘wiil_ nb;: be *

‘répéépt_ed.. the following additional facts are prq{ridéd;

County Fire initiated the Project! because of the “Bark"

Beatle Emergency.”. The bark beetle' in-fests.cn.ly ;g'n‘ing tfees,
not ‘other species of trees.’ Only dead, digeased ox - dying

pine trees are'being felled' and r.ercloved.. Ag part of the sr::_ilt_
erosion mitigation work performed during the tree felling

- and- removal on large parcels, water bars ate created to
' dontrol water runoff. When Eh_e tree felling and removal work
is ‘cdnciluded, the soil used to make :t;he' water bars ig

gimoothed out (thus - removing i;hé:ﬁ,) and the ba;ca earth ig

covered with mulch and wood chibs, leaving the skid trails

in the .same natural condition as they existed prior to-
commencement of the Project. At the conclugion of ‘the

- Project, ‘the land remains forested  of wooded land; any
ﬁi:tture &evelopment‘ ..or"c:{:xnstruction' on. the land. ig gtrictly
prohibited. '

© IIY. DISCUSSION

A. 'The Tree Felling And Removal Work Is Not Alteration
Under Labor Code Section 1720(a) (1).

'_ Operating Engineers’ concedes that. the Determination

properly cites the applicable judicial interpretation of the

- word .*"alteraticm" in. Labor . Code seqtion" 1720 (a) {1)®

. ‘As explained in the Deteérmination, the Project incdiudes tree
felling and removal work and, on certain large wooded parcels, goil
erosion " mitigation work. The  ercmion mitigation work includes
backblading skids traile, spreading muleh and oreating dirt mounds
{water barg). Herein, the tree felling and removal work ie discussed in
section A, and the erosion control work iy discusged separaktely in
gacgkion B, : S

. ) “Ypecies not infested by the bark beetle include dogwood, cedar,
Bpruce, mangatita, Juniper and oak. : .

The Determination defines' “alteration” as followa: “‘To “alter”
ig merely to modify without changing into momething else,’ and that term
‘applies ‘to a changed condition of the purface or the below-gurface. !
Priest v, Houging Authority (1969) 275 Cal.App.2d 751, 756, ‘Alter’ as
defined by Webster's Third New Internationsl Dictionary (2002) at page
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'-Qperatlng Englneers argues on bmth a factual and legal'
' basig, however, that ‘the tree felling and removal work isg

alteration.  Factually, it contends that, contrary to the

'Actlng Director’s findings in the Determination,’ *up to 100

percent. of the trees” will be removed: on amy glven parcel . *
Legally,'lt argues that. the Project madlfles a partxcular

' characteristic. of the land, meetmng the definition of
.“alteratmn” set forth ifn the Determlnat:l.on, and therefore

the Actlng Dlrector has mlsapplied ‘the law.

1. The Facts Do Not Establigh That Up To 100 Percent
' . 0f The Trees Will Be Felled And Removed Dn Any
" Given Parcel ' .

None of the evmdeuce submitted by Operating Englneers
suppcrts its factual claim that all the trees 'will be fellead

1and removed on ‘any parcel. For.example, Operating Engineers

prov1des the ‘Congressional testlmcny of Dennis Hausberger,,
the Chalr of the Board of- Supervisors of ‘the County of San
Bernardino, who advocated’ on behalf of the County for

fundlng to. manage the fzre threat - posed by the Bark Beetle _
.'Emergency. In part,. his pestlmony states that approximately
27, ODO.acres of affected land are on private property, and

that most of thesge parcels Jhave a tree mortallty rate
ranglng from 20 to 100 percent
This testimony is clar;fled however, by the. County

" Fire . Marshall Peter Brlerty, who is responsible for

covrdinating the Project. He explalns that of the 27,000

63 is ‘to gauge to become different in' soma particular characterigtie
{(ag, messure, dimension, courae, arrangement or inclipation) without

.changing into something else.’ Thus, with regard te land, under these-

definitions to alter under sectien 1720(&) (1) is to modify a particular
characteristic of the landg,® .

‘Covnty Fire argues that Operating Engineers. may not raise new
facts ‘on administrative appeal, Operating Engma\ers correctly notes that
the Acting Pirector, under his plenary quasi-legislative authority, -

.exerdises  broad discretion  in ‘making  public  works foverage

deterin:.natmns and may accept and consider additional evidence on
appea
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acrés, thare is- no parcel where all - of the trees W111 be-i'
'removed This ig becauae only pine tiees can be  infested:

Wlth the. bark beetla, and thus only pine trees w1ll~dle[

create ‘a fire rigk, and need td'bé removed. 'All'of the.

' affected parcels are blodlverse, and 1nclude other types of

.'treas such. as dogwood, cedar, spruce, mamzan:ta, juniper. and’
oak Whlch are noft 1nfested by the bark beatle and thus do ,

. not need to be removed.  Accordingly, . the testlmony of My,

Hausberger dmes not estébllah that 100 perceut of the trean

- will be removed SR . i

' 0perat1ng Englnaers algo submlts QOplES -of photographs
takan from the County of San -Bernardino webslte These
-pmctures are not relevant bacause they show how the land
‘looked prior to commencement of the Project. o addition,

some of the plctures were taken at ldcations where no tree

fElllng work will be done ‘Az such, the photographs 4o, not

Because ‘neither ‘the CQngre551ona1 testlmomy or - the

-.establlsh that 100 percent of the treas ‘will be remcved _

ﬁhotographs establish that 100 percent of the trees will be“
. removed, . Operating Englneers E factually 1naccurate'

regrasentatlons undermine its legal argument that the trae
felllng and removal work is alteratlon

‘2. - The Determination Correctlx AQpllES The Deflnltlon

Of “Alteratlcnﬁ_-

Operatlng Englneers argues that the land hera was once
heavmly Forestad and now. is ‘not and - that therefore a
partlﬂular characterlstlc of the’ land "ig being  modified.
Consequently, it argues, the ;ree felllng'and removal work

560unty Fire represents that -gome plotures show gtaging areas in -

“the Papoose Lake area, a losation that ig not the SubjeCt ‘of any of the
contracts at lssus. :

’Bacause thig Project does not entail removal of 100 percant of
the trees, we need not reach the- questiOn of whether 100 percent removal
would constitute alteration.
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As - disougsed previously, . Operating . Englﬂé@rs

. mlscharacterlzes the nature and extent of the tree felllng
.and removal. 'In fact, the Project will remove only selected .

~donst1tutes alteration; and by findlng to the cotitrary,’ the’
Acting D;rector m;aapplled the deflnltlon of alteration.

dlseased or dying plne treaas, leavlng healthy plnes- and .

other species of trees intact. In addition, it ig expected
that the thinning of the treas will be tamporary, and Wlthln

a few vears the results of the Progeut w111 né longer ‘be

.- permanent changes to the land., Becauss no particular

characteristic of .the land is being modified by the tree

applied the definition of alteration.® The land will still
bea. forest, just a healthier one.

B. ‘The Erogion cOntrnl Work “Is Not Alteratlon Under Labor
Code Sectlon 1720(a&) (1). :

) wenze,

4;0perat1ng Englneers argues that the er051¢n cmntrol

treea felllng and removal, may be in effact for many years
and therefore the erogion control work is- “alteratlam. Ag

‘are temporary or provisional and do mot ‘modify the land.

Thig conclusion is .reinforced by County Fire’s

termination of the workK on each parcel, and areas of exposed
earth on the skld traile are covered with mulch or wood

'Inotleeable. The Project .epecifically prohlblts any. type of
future development - or construction work that. wauld. make

felling and removal work here, the Determination cérrectly

.maasures, taken te mitigate the environmental impact of the

'explalned in the Determlnatlon, the eroqlan control measures_

;clarificatian that' the water bare are smoothed over at the .

chips. The purpose of the erosion control work is to proteat -

the forest.floer while the tree felllng and removal work is
going on, and to leave the land in its natural state once

. 8Contrary to Operating Engineers’s aontentxons, the fact that
CalTrans and Southern California Bdison have contracted for similar work
at the prevailing wage rate doea not require the Acting Director to f£find
the work to be public work nor do sguch dgontracts provide evidence of the
statutory meaning of ‘alteration.

5
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the. work 15 complete. Because a partlcular characterlstlcvof_mwﬁw_(
" the ‘land ig nct being madmfmed, the erogion . control work

' does not const;tute “alterat;on7 uhder Labor Code section

s 1720(a)(1) _ ,
. Operatlng Englneers arwes that temporary measures _
have, in the, past, been found to be alteratxan..Bath cases'

:1t c1tes in suppart of thls proposmtlon are dlstlngulshable

The - Attorney General opinion ‘(64_ Ops.Cal.Atty.Gen. ' 234

“(1981)) concerns wark 1nvolved in a"cauﬁty’s ”landfill

proaect, including - cuttzng temporary haul roads.’ into the .
'face ‘of the landflll provldlng temporaﬁy dralnage d;tches‘ -

to remcve surface water, and occasmonal grading. In. that

‘obinion, the Artmrnay General Lound, wmthout Aary analy51s,:
.that the landflll project constltuted. alteration, simply ’
nbtlng that alteration work 1s ot llmlted to bulldlngs ‘The_
opinion. gives no details about the nature and extent of the.-

temporary haul roads or the temporary dralnage dltﬂh&ﬂ,rﬂﬂr

' dpes it .analyze why - this SPElelC work . constitutes

alteration, The landfill project is mot comparable to the
making and gmoothing over of the water bars at iggue here

Operatlng Englneers also cites a ;mecedent;al publlc,
wurks coverage detanminatmon, PW 2000 036 Carlson Property -

-Site Lead Affected Soil Remaval and Disposal PTUJECE (May
31, 2000), for the. apparent proposition that temporary work
‘Can bhe alteratlon Carlson, hewever, is 1napp11cable to the
ingtant case. The scope of wnrkf in ‘Carlsom lncluded
fexcavatlon of £oil ‘and placement of fill, along .with
,1nstallat10n. of temporary shorlng' and 1nstallat10n. of an
impermeable membrane, The Director simply found that the
ringtallation ‘of temporary shoring and ‘an 1mpermeabla
"mEmbrana was covered work under Lahor Code gection 17201(a)..

Carlson did not gpecify that thls work' was alteration, nor

dld Carlson address the temporary nature of the ‘shoring or

membranes. Here, the tempdrary nature of the erosion comtrol

o
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'work contributed to the Amtlng Pirector’s conclu51on that
'.thls work ig ngt alteratlon The Proper inguiry, however, ig
' 'not' whether the work is temporary but whether it modifies a

partlcuiar characteristlc of the land.
Operating - Englneers also contends that. . the er0510n

'control work is alteration. beaause 1t Anvolves dlsturblng

the so0il or might require heavy equlpment Whether soil is
digturbed, or what type . of equlpment is uged, is not

datermlnatlve. Agaln, the question is whether the act1v1ty'

-moalfles & particular characteristic af the land. The
ercsion comtrol measures here do. not, ' ' '
. C. The Project Daes Not Involve Maintenance Work

For the reagons dlSCUSS@d below, the Determlnatlon s
conclusion that_the tree felling and removal work and the

. erdsion control - work do not 'canstitq;e' maintenance . ig
uphield., ‘ ' '

i The Work Inveolved in the Project Is NDt Inﬁluded
In The Definition Of Mamntenance

.mﬂnmltle 8, Callfornla Code of Regulatlons section (16000
(Cal Code Regs., tit., 8, § 16000) provides: |

The follow;ng terms are defined for general uge ..
Maintenance, Includés* :

(1) Routine, zecurring and usual work foi the -
praservation; protection  and keeping of any

" publiecly " owned or publicly - operated facility

" (plant, building, ' structure, ' ground facility,

utility system or any real property). for its
intended purposes in a safe and continually usable
condition for which it has been desicghed,
improved, constructed, altered or repaired. '

(2)  Carpentry, electrical, pPlumbing, glazing,
‘[touchup painting, ] and other craft work designed
to. pressrve +the publlcly owned or publicly
operated facility in a safe, efficient and
ccontinuously usable condition for which it wasg
intended, including repairs, ¢leaning and other
operations on mechinery and other aquipment
permanently attached to the buildlng or realty as
‘fixtures.

Exception: 1: Janitorial ox custodlal serv1¢es of

7
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.'a ibﬁhiné{ recurring, ot ﬁéﬁai nature - is excluded.
Exception: 2: Protection of the sort provided by

- guatds, watchmen, or, othar securlty forces .;s a
- exeluded. o

- (3) " Landscape maintenatice. See PUbllC cOntraat,

' Code fection 21002. ' ;

- Exception: - Landscape | maiftenance . work by
“shelterad workshops" ig exdluded ’

[Emphasis supplled ]

'1Tha Determmnatlon found - that, becausa the Pro:ect Wlll be
.perfcrmed one time only and not repeated, it is 'not routine,

'recurrmng ‘or usual, and thus is not maintenance within' the -
. meaning of the reguldtian. On appeal, Operating Engineers“

cancedes that the work involved in the Froject 15 not

3rout1ne, recurrzng or usual but argues .that the definition

s malntenance is. not . 11m1ted to. such work,. Dperatlng
-Englneera argueg’. that the word “includes” as used in thig,
A'ragulatlon, lS a. termeof enlargement and that the deflnltlcn

of maxntenance can be expanded to include work that is not'

routlne recurring and usual, guch ag . the tree felling and
removal work and the erosion contzol work at issué here.
Whether “includes” is a tertm  of enlargement or

:restrlctlan .depends upon the context and. the legislative -

intent behlnd the law. Where a statute prov1dea a ligt of
included 1tems ‘as 1llustrat1ve ‘examples, “includes” is

lntended to be expanslve For example, 1n Estate of Stoddart
V. Hall (2004) 115 Cal.App. dth 1118, the court examlned a

- statute that listed certain types of probate orders, and

held thét the list was intended not to provnde a deflnltman“

" but rather to provide 1llustrat1ve examples of the types of
orders the Legiglature had in mind, Thus, the. use of the

word “includes” in that statuta was meant to be -expansive, .

not restrictive, .
o By contrast, the court in Coast Oystelr . Company v.
Perluss (1963) 218 Cal App 24 492 found the use of

“includes” in a statute deflning “agr1cultural 1abor” for
. 3

. was
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purpoaes cf the unemployment 1nsurance Lo ba restrlctlve,

wherée the statute 1lst9d six speclflcally defxned categormas_.

4 services excapted from. the deflnltlon of agxux311tural

labor, Because the gix categories were very spelelc and
defined- in detall the wourt found that the Leglslature ‘had

i 1ntended the statute to be restrmctlve.

Likewise, in Hx Parte Martlnez {1942) 56 Cal App: 2d
473, .the court found that taxicabs were not 1ncluded in the
definition of common. carrler” under the Callfornla Public
Utilities Act because the pert:ment statute specifically

. mentioned and described in great detail those' things that’

were 1ncluded and tax1cabs wers: not llsted. Therefore

_notW1thstand1ng the use of “1ncludes,” the gtatute was read

to be restrictive and llmlted to only those thmngs that were
1isted,’ .
' The regulatlon here reeembles more clcsely the statute

- in Coast Oyster Campany It daflnes “malntanance"' by

providing three specific, detalled. desoriptionsg . of guch
work: The three categories are intended to be exhaustive;
they' are not merely 111us;:at1ve _examplaes of what
maintenance could be. . | -

'The Department’s precedentidl determ;natlons

‘con51stently apply the malntenance definition to only the

three types of work 1lsted “. Generally, an agency’s

"rovola: Marymaunt University v. Log Angeles Unified School
Distridt, (1996) 45 Cal.App.4th 1256, cited by Operating Engineerg, is
mappc’slte Loyola addragsed = atatute that used the language “those
categories  may include, but are not limited fo,* {rmphazsis added) and
found that the statute did not provide an axhaust:.ve list of thinge it

' pertained to, Hers, however, the regulation at, issue (Cal.Code Regs ’

tle. 8, § 1s5000) uses the word *includes” but not the phrase *hut iz not
limited teo.r

Phe languaqe of a regulation, such ag the one here, is
1nterpreteci by using the game ' rules of congtruction as are usged to
interpret gz _statute. - Pang v. ' Beverly Hogpitsl, Ing, (2000} 79

Cal.hpp,4™ 986, 995,

. Meaa, e.g., W 99‘-0'18, City of Riverside Swimming Paol
Mainterance (Septenber 23, 1999);: PW 2005~ ‘014, Sediment Removal From-

Sé:gm Drams, Cal;forma Dapartment of Transportation (Datcber 31,
2005) ’
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'inte'z"pretation of its own ‘ regulatz.on is  entitled . to

'deference, partlcularly m an area of the agency g spec:.al
expértise. Southern C’aliforma Edlsan ; Co. v..' Publ.;c
"Utzllt.les Com n {2000) 85 Cal App. 4th 1086, 1105 cita.ng to
" Yamaba -v. State. Board of. Equalmatmn (1998) 19 ‘cal. 4th 1.

The Department, whlch drafted this remlatmn ard is charged
'.w:.th lnterpretlng it, has partlcular expert:.se if- the area
of. Cs,llform.a publlc: works ls.w and therefore is ent::.tled to

dua deference on ‘its meam.ng-'

It Dperatmg Eng:.neers [ argument is accepted then the

defu.m.ticn of mamtenanc:a would bea, unl;u.m:.ted and could

:anlude virtually any ac:tmvity. This would be illogical,

-part:.cularly in 11ght OF the very detalled and Speciflc‘.

- defln:.tmna of malntananc:e given wirhin ‘the regulat,lon.
2. ‘The, Work Involved In . The Project. Is . Being:

Parformed On Pr:.vately Owned ‘Property.

Alternatlvely,. Operat:l.ng Eng:.neers argues that the work _

meets the definition - of maintenanc:e because it is being

: performad on & publ:.cly owned or operated fac::l.llty, as. -
:!:equlrgd by the maintenance regulat:.on (Cal. Code Regs., .
tit. 8, § 16000.2 It céntends . that the ' Congressional -

 tedtimony of Supervigor Bausberger egtablishes that this
Project’ will be performed in part, on public land

Supervisor Hausberger's testlmony, however, - is not dlx‘&cted. '

~to the scope. of work at. issue in the Determmat:.on. Rather,
his testlmony corcerns the fire emergemcy at large.
Spec:.fmally, ‘ Suparvmor Hausberger teat:.f:l_ed that of

. approximately 99,500 acres of affected land  if. the . San
Bernardinoe Mountains, approximately ' 27,000 acres are
privately held. Those 27,000 acres are the subject of the .

| contracts -with cdunty Fire at issue ‘here, The remaining

This  argument contradzcts Operating Engineara & position that
the regulation is not limited to the types of work epecifically
enumeratad therein and its coneesaion that the work invelved in the
Project 4ig. not “routz_ne, recurring or wusgual.” PFurther, it is not

10 . ; <V 1o
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.acreage 15 on publlc land and tree falllng and ramoval work

.7dn that land will be carrled out by the appraprlate Federal

or ‘state agencles, ot by’ County Fire. OPEratlng Engineers
_ submlts as Exhlblt 6 to its appeal Requ@sts for. Bids dated

' March 9, 2005, and March 15, 2005. TheSe documents
"fSQElelcally sLate ‘that the Project ig to be performed on
" private property in the San Berhardino Mountaine.

Therefore, -aven .assuming the 'work: parformed. for the'
Project met the other elements of “the definition of
maintenance, it cannot be maintenance’ within the meaning of .
- the regulation (Cal Code Regs., t1t 8, § 16000), " becayse

the evidence establlshes that .the work is being performed on
'prlvate land only, ' : a
' IV. CONCLUSTON

< In 'summary,. for the reasons sép forth in the
-Detéfﬁinatién ag augmented by this' ‘Decision on
Admlnlstratzve Appeal Operatlng Engineers's. appeal ig
denisd and the Determination that the Project performed for
COunty Fire is hot a public work is affirmed. This Declsion
constitutes the final admlnlstratlve actlnn in thls matter,

ohn M. Rea, Acting Director -

supported by the facks, which agtablish that the Project is being
berformed on private land. ' S
11
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